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in the public interest and consistent
with the protection of investors.

(2) Each application must be filed
with the Secretary of the Commission
at its Washington, D.C. headquarters,
in either electronic or hard copy form,
signed by an authorized representative
of the board of trade, and labeled *““Ap-
plication for an Exemptive Order pur-
suant to Commission regulation 41.33.”

(d) Review Period. (1) The Commission
shall have 90 days upon receipt of an
application for an exemptive order in
which to make a determination as to
whether such relief should be granted
or denied.

(2) The Commission may request ad-
ditional information from the appli-
cant at any time prior to the end of the
review period.

(3) The Commission may stay the re-
view period if it determines that an ap-
plication is materially incomplete; pro-
vided, however, that this paragraph (d)
does not limit the Commission’s au-
thority, under paragraph (b) of this
section, to decline to entertain an ap-
plication.

(e) Upon conclusion of the review pe-
riod, the Commission shall issue an
order granting or denying relief, or
granting relief subject to conditions;
provided, however, that the Commis-
sion’s obligations under this paragraph
shall not limit its authority, under
paragraph (b) of this section, to decline
to entertain an application. The Com-
mission shall notify the board of trade
in writing of its decision to grant or
deny relief under this paragraph.

(f) An application for an exemptive
order may be withdrawn by the appli-
cant at any time, without explanation,
by filing with the Secretary of the
Commission a written request for with-
drawal, signed by an authorized rep-
resentative of the board of trade.

(g0 The Commission hereby dele-
gates, until it orders otherwise, to the
Director of the Division of Division of
Market Oversight, with the concur-
rence of the General Counsel, authority
to make determinations on applica-
tions for exemptive orders pursuant to
this section; provided, however, that:

(1) The Director of the Division of
Market Oversight may submit to the
Commission for its consideration any
matter which has been delegated pur-
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suant to paragraph (g) of this section;
and

(2) Nothing in this section shall be
deemed to prohibit the Commission, at
its election, from exercising the au-
thority delegated to the Director of the
Division of Market Oversight under
paragraph (g) of this section.

[66 FR 44511, Aug. 23, 2001, as amended at 67
FR 62352, Oct. 7, 2002]

§41.34 Exempt Provisions.

Any board of trade notice-designated
as a contract market in security fu-
tures products pursuant to §41.31 also
shall be exempt from:

(a) The following provisions of the
Act, pursuant to section 5f(b)(1) of the
Act:

(1) Section 4(c)(c);

(2) Section 4(c)(e);

(3) Section 4(c)(9);

(4) Section 4j;

(5) Section 5;

(6) Section 5c;

(7) Section 6a;

(8) Section 8(d);

(9) Section 9(f);

(10) Section 16 and;

(b) The following provisions, pursu-
ant to section 5f(b)(4) of the Act:

(1) Section 6(a);

(2) Part 38 of this chapter;

(3) Part 40 of this chapter; and

(4) Section 41.27.

[67 FR 11229, Mar. 13, 2002]

Subpart E—Customer Accounts
and Margin Requirements

SOURCE: 67 FR 53171, Aug. 14, 2002, unless
otherwise noted.

§41.41 Security futures products ac-
counts.

(a) Where security futures products may
be held. (1) A person registered with the
Commission as a futures commission
merchant pursuant to section 4f(a)(1) of
the Commodity Exchange Act (‘“‘CEA”™)
and registered with the Securities and
Exchange Commission (““SEC’) as a
broker or dealer pursuant to section
15(b)(1) of the Securities Exchange Act
of 1934 (*“*Securities Exchange Act”)
(““Full FCM/Full BD”’) may hold all of a
customer’s security futures products in
a futures account, all of a customer’s
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security futures products in a securi-
ties account, or some of a customer’s
security futures products in a futures
account and other security futures
products of the same customer in a se-
curities account. A person registered
with the Commission as a futures com-
mission merchant pursuant to section
4f(a)(2) of the CEA (a notice-registered
FCM) may hold a customer’s security
futures products only in a securities
account. A person registered with the
SEC as a broker or dealer pursuant to
section 15(b)(11) of the Securities Ex-
change Act (a notice-registered broker-
dealer) may hold a customer’s security
futures products only in a futures ac-
count.

(2) A Full FCM/Full BD shall estab-
lish written policies or procedures for
determining whether customer secu-
rity futures products will be placed in
a futures account and/or a securities
account and, if applicable, the process
by which a customer may elect the
type or types of account in which secu-
rity futures products will be held (in-
cluding the procedure to be followed if
a customer fails to make an election of
account type).

(b) Disclosure requirements. (1) Except
as provided in paragraph (b)(2), before a
futures commission merchant accepts
the first order for a security futures
product from or on behalf of a cus-
tomer, the firm shall furnish the cus-
tomer with a disclosure document con-
taining the following information:

(i) A description of the protections
provided by the requirements set forth
under section 4d of the CEA applicable
to a futures account;

(ii) A description of the protections
provided by the requirements set forth
under Securities Exchange Act Rule
15¢3-3 and the Securities Investor Pro-
tection Act of 1970 applicable to a secu-
rities account;

(iii) A statement indicating whether
the customer’s security futures prod-
ucts will be held in a futures account
and/or a securities account, or whether
the firm permits customers to make or
change an election of account type; and

(iv) A statement that, with respect to
holding the customer’s security futures
products in a securities account or a
futures account, the alternative regu-
latory scheme is not available to the

§41.41

customer in connection with that ac-
count.

(2) Where a customer account con-
taining an open security futures prod-
uct position is transferred to a futures
commission merchant, that futures
commission merchant may instead pro-
vide the statements described in para-
graphs (b)(1)(iii) and (b)(1)(iv) above no
later than ten business days after the
date the account is transferred.

(c) Changes in account type. A Full
FCM/Full BD may change the type of
account in which a customer’s security
futures products will be held; provided,
that:

(1) The firm creates a record of each
change in account type, including the
name of the customer, the account
number, the date the firm received the
customer’s request to change the ac-
count type, if applicable, and the date
the change in account type became ef-
fective; and

(2) The firm, at least ten business
days before the customer’s account
type is changed:

(i) Notifies the customer in writing of
the date that the change will become
effective; and

(if) Provides the customer with the
disclosures described in paragraph
(b)(1) above.

(d) Recordkeeping requirements. The
Commission’s recordkeeping rules set
forth in §§1.31, 1.32, 1.35, 1.36, 1.37, 4.23,
4.33, 18.05 and 190.06 of this chapter
shall apply to security futures product
transactions and positions in a futures
account (as that term is defined in
§1.3(vv) of this chapter). These rules
shall not apply to security futures
product transactions and positions in a
securities account (as that term is de-
fined in §1.3(ww) of this chapter); pro-
vided, that the SEC’s recordkeeping
rules apply to those transactions and
positions.

(e) Reports to customers. The Commis-
sion’s reporting requirements set forth
in §8§1.33 and 1.46 of this chapter shall
apply to security futures product
transactions and positions in a futures
account (as that term is defined in
§1.3(vv) of this chapter). These rules
shall not apply to security futures
product transactions and positions in a
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securities account (as that term is de-
fined in §1.3(ww) of this chapter); pro-
vided, that the SEC’s rules set forth in
§§240.10b-10 and 240.15c3-2 of this chap-
ter regarding delivery of confirmations
and account statements apply to those
transactions and positions.

(f) Segregation of customer funds. All
money, securities, or property held to
margin, guarantee or secure security
futures products held in a futures ac-
count, or accruing to customers as a
result of such products, are subject to
the segregation requirements of sec-
tion 4d of the CEA and the rules there-
under.

[67 FR 58297, Sept. 13, 2002]

§41.42 Customer margin requirements
for security futures—authority, pur-
pose, interpretation, and scope.

(a) Authority and purpose. Subpart E,
§§41.42 through 41.49, and 17 CFR 242.400
through 242.406 (‘‘this Regulation’’) are
issued by the Commodity Futures
Trading Commission (‘““Commission’’)
jointly with the Securities and Ex-
change Commission (“‘SEC’’), pursuant
to authority delegated by the Board of
Governors of the Federal Reserve Sys-
tem under section 7(c)(2)(A) of the Se-
curities Exchange Act of 1934 (“‘Ex-
change Act’’). The principal purpose of
this Regulation (Subpart E, 8§§41.42
through 41.49) is to regulate customer
margin collected by brokers, dealers,
and members of national securities ex-
changes, including futures commission
merchants required to register as bro-
kers or dealers under section 15(b)(11)
of the Exchange Act, relating to secu-
rity futures.

(b) Interpretation. This Regulation
(Subpart E, §§41.42 through 41.49) shall
be jointly interpreted by the SEC and
the Commission, consistent with the
criteria set forth in clauses (i) through
(iv) of section 7(c)(2)(B) of the Ex-
change Act and the provisions of Regu-
lation T (12 CFR part 220).

(c) Scope. (1) This Regulation (Sub-
part E, 8841.42 through 41.49) does not
preclude a self-regulatory authority,
under rules that are effective in ac-
cordance with section 19(b)(2) of the
Exchange Act or section 19(b)(7) of the
Exchange Act and, as applicable, sec-
tion 5c(c) of the Commodity Exchange
Act (‘““Act’”), or a security futures
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intermediary from imposing additional
margin requirements on security fu-
tures, including higher initial or main-
tenance margin levels, consistent with
this Regulation (Subpart E, 8§41.42
through 41.49), or from taking appro-
priate action to preserve its financial
integrity.

(2) This Regulation (Subpart E,
§§41.42 through 41.49) does not apply to:

(1) Financial relations between a cus-
tomer and a security futures inter-
mediary to the extent that they com-
ply with a portfolio margining system
under rules that meet the criteria set
forth in section 7(c)(2)(B) of the Ex-
change Act and that are effective in ac-
cordance with section 19(b)(2) of the
Exchange Act and, as applicable, sec-
tion 5c(c) of the Act;

(ii) Financial relations between a se-
curity futures intermediary and a for-
eign person involving security futures
traded on or subject to the rules of a
foreign board of trade;

(iii) Margin requirements that clear-
ing agencies registered under section
17A of the Exchange Act or derivatives
clearing organizations registered under
section 5b of the Act impose on their
members;

(iv) Financial relations between a se-
curity futures intermediary and a per-
son based on a good faith determina-
tion by the security futures inter-
mediary that such person is an exempt-
ed person; and

(v) Financial relations between a se-
curity futures intermediary and, or ar-
ranged by a security futures inter-
mediary for, a person relating to trad-
ing in security futures by such person
for its own account, if such person:

(A) Is a member of a national securi-
ties exchange or national securities as-
sociation registered pursuant to sec-
tion 15A(a) of the Exchange Act; and

(B) Is registered with such exchange
or such association as a security fu-
tures dealer pursuant to rules that are
effective in accordance with section
19(b)(2) of the Exchange Act and, as ap-
plicable, section 5c(c) of the Act, that:

(1) Require such member to be reg-
istered as a floor trader or a floor
broker with the Commission under sec-
tion 4f(a)(1) of the Act, or as a dealer
with the SEC under section 15(b) of the
Exchange Act;
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